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Dennis Driſcol Eſq; Appellant. | Richard Dalton Gent. Reſpondent. 


Ihe Appellants CASE. 


OHN DALTON the Reſpondents Father, died Poſſefled of the Farms of Broumnſmood and Adamſtown in Ireland, by Vi 
121. i irtue of T ſes 
for Years, (ſome few of which Years were then unexpired) and alſo of ſome other Perſonal ne after — Dineh, gon his: Wide 
took out Letters of Adminiſtration, and (as the Law then ſtood in Ireland) ſhe thereby became intitled to a Moiety of the ſaid Perſonal 
60 7 neg, but ſhe with her proper Monies, paid Debts and Funeral Charges, to the full Value thereof; and having abſolutely aſſigned the Reſidue 
of the ſaid Terms to the Under-Tenants living on the ſaid Farms, with a Reſervation of Rent to her and her Executors or Adminiſtrators, after- 


wards, married the Appellant. 


The ſaid Alice died, and immediately after the Appellant ſued out Letters of Adminiſtration of her G | 
nd nin f oods, as allo of the Goods of the ſaid Joh 
upon? e, _ Es in the Conſiſtory Court of the Biſhop of Ferns, within whoſe Dioceſs the ſaid Farms lay, and the Inteſtate reſided 
Before any Repeal of the Adminiſtration ſo committed to the Appellant, and without any Proof of Pena Notabilia, the Reſpo! 

y Kepcal of ; ondent obtained Let- 
ters of Adminiſtration in the Prerogative Court of Ardmagh, of the Goods of the ſaid Fokn Dalton Unadmiaiſtered by the ſaid ee and then exhibited 
his Bill in the High Court of Chancery of lreland againſt the Appellant, for Diſcovery and Account of the ſaid Perſonal Eſtate. 

The Appellant put in his Anſwer, and inſiſted, That Alice had fully Adminiſtred the whole Eſtate, by paying to the full Value thereof; and that 


if any Goods remained Unadminiſtered they properly belonged to him, his Letters of Adminiſtration being Prior, and Unrepealed, and there being 


no bond Notabilia to give Juriſdiction to the Prerogative Court of Ardmagh. | 

The Cauſe came to a Hearing, and the Court then ordered the ſaid Parties to go to an Account, and directed the Maſter to Report any Matter he 
ſhould think fit ſpecially; upon the return whereof, the Court would make ſuch further Order as ſhould be proper; but nothing was done there- 
upon in 8 Years after. 1 | | 

Before any Report was made, the Relpondent exhibited a ſupplemental Bill againſt the Appellant, reciting Lis ſaid Original Bill. and ſetting fort 
(among other Things) That the Appellant had ſurrendered or cancelled the old Leaſe of 1 and — taken a — Leaſe in his —I_ | 
and prayed that ſaid new Leaſe might be Decreed to be taken in Truſt for him the Reſpondent. ; 5 

To which Bill the Appellant put in his Anſwer; and as the Reſpondent referred to his former Bill, ſo the Appellant referred himſelf to his for- 
mer Anſwer, and inſiſted, That he never Surrendred or Cancelled any ſuch old Leaſe, and that the new Leaſe was not taken from the Leſſor of the 
ſaid John Dalton, but from One who had a Title Paramount, and was to Commence at Laay=day 1697. which (as he apprehended) was after the De- 
termination of the old Leaſe. | SO 

The Maſter made his Report, and therein certified the Nature and Value of the Goods, and ſeveral other Matters. 

The Cauſe was Heard on the Special Matters of the Report, and the then Lord Chancellor Decreed, That no Account ſhould be taken of any 
Matters tranſacted during the Life of the ſaid Alice, but that the Appellant ſhould account with the Reſpondent for all the Goods of the ſaid Joh 
Dalton which were Unadminiſtered at the Death of Alice, and alſo for the Profits of the ſaid Leaſes from her Deceaſe. 

The ſaid Original Cauſe was Reheard as to the Directions of the ſaid Order of the 12th of December 1705, and it was then ordered, That the ſaid 
former Directions ſhould ſtand with this Alteration only, that in taking the Account, the Appellant ſhould kave an Allowance for what he actually 
paid ſince the Death of the ſaid Alice, for Arrears of Rent due from the faid John Daltor at his Deceaſe. | 

Before the Maſter had made his Report in the ſaid Original Cauſe, in purſuance of the Orders of the 12th of December 1705. and of the 22d of 
June 17c6. the Reſpondent brought the Cauſe on the ſaid Supplemental Bill, as to the Truſt of Bromnſmood to a Hearing; and the late Lord Chan- 
cellor Cox having firſt conſulted the Judges, declared, He ſaw no ground for Decreciag an implied Truſt in favour of ſuch a fiſhing Adminiſtrator as 
the Reſpondent, and Diſmiſſed the Bill, with Coſts. : | 

The Reſpondent got the ſaid Supplemental Cauſe Reheard, and the late Lord Chancellor Freeman Decreed the ſaid new Leaſe of Brownſweed to 
be in Truſt for the Reſpondent, tho? tis inſiſted on, there was not any Pretence for either an expreſs or implied Truft. 

The Appellant having obtained an Order for Rehearing the ſaid Supplemental Cauſe as to the Truſt of the Leaſe of Brommſwood, petitioned the 
then Lord Chancellor, ſetting forth, That he could not make his proper Defence till it appeared by the Maſter's Report, whether the ſaid Alice 
had fully Adminiſtred or not; and therefore prayed, That the Supplemental Cauſe might not be Reheard tiil the Report in the Original Cauſe was 
brovght in, but was Overruled therein by an Order of the 26th of February 1707. 

The Appellant, by another Petition, ſet forth, that his Council had certified, That it was neceſſary he ſhould be Reheard againſt the ſaid Orders 
of the 12th of December 1705. and the 22d of June 1706. by which he was Debarred from ſhewing, That his ſaid Wife had fully Adminiſtered the 
whole Eſtate; and therefore prayed to be Reheard againſt thoſe Orders, at the fame time with the Point of the Truſt; but no Order being made 
thereon, the Cauſe ſtood for a Rehearing oa the ſingle Point of the Truſt concerning the Leaſe of Brown/wood. : 

The Appellant having by great Accident, diſcover'd ſeveral Depoſitions taken in the. Original Cauſe on a Commiſſion Exparte for the Reſpondant, 
and by him concealed for Five Years by which it appeared that the ſaid Alice before her intermrrriage with the Appellant had fully Aſſigned the Old 
Term in Brownſwood, ſo that there was nothing left to graft a Truſt upon, he therefore Exhibited his Bill againſt the Reſpondent, ſetting forth the 
ſid Matter, and by a Motion grounded on an Affidavit annexced to the ſaid Bill prayed his Lordſhip to ſuſpead pronouncing his Decree until that 


Matter ſhou'd come before him on the Maſters Report, or the Reſpondents Anſwer to that Bill, but his Lordſhi pwithout any regard had thereto 


13745 1708. 


9 Nov. 1709. 


Dec, 1709: 


4. The Appellant apprehends he had great Hardſhips done him by the Orders of the 


did on the 10th of May 1708. Confirm the former Decree made on the 25th of November 1707. 3 

The Appellant moved that the Reſpondent ſhould forthwith Anſwer the Laſt Bill or that the Inrolment of the Decree ſhould be Stop'd, till he 
put in his Anſwer, but the Court refuſed to make any ſuch Order, aud upon the 23th of Fe 1708. the Reſpondent having inrolled his Decree 
Pleaded the ſame to the Bill, which Plea was allowed in Michael mas-Jerin following, and the Appellants laſt mentioned Bill was then Diſmiſſed 


with-Coſts. | 4 1 5 
The Maſter made this Report purſuant to the Orders of 12th December 1705. and 22th June 1706. and thereby Certifyed ( in a ) that it 


appeared to him by the beforementioned Depoſitions, that Alice as Adminiſtratrix of John Dalton had Aſſigned over her whole Term in the faid 
Farm of Brownſwood reſerving Rent to her ſelf, her Executors, and Adminiſtrators, which Rent after her Death, became Due to the Appellant as 


her Adminiſtrator. | 
Upon hearing of Exceptions to this Report the Lord Chancellor Ordered the Proof and Matter, Touching the Aſſignment of the Term to be 
him amended, which was accordingly done. 


to be tak ff the File and given back to the Maſter to be b 
e ef ch 1 4 h of June 1706. 25th of November 1707. 26th of Febru- 


From which Decrees and Orders of the 20th of May 1697. 12th of December 1705. 22t 
ary 1703. 10th of May 1708. 7thof December 1709. and the ſaid Diſmiſſion in Aichacl ma- Jer 1708. the Appellant has Appealed to your Lord- 


ſhips, and humbly hopes the ſame ſhall be reverſed or rectifyed for the following 


R K A 8 0 


For that by the Order of the 20th of May 16 97, an Account is Decreed without determining the Right, and other 


were neceſſary to be ſettled in order to Judge whether the Reſpondent was Intituled to an Account or not. . ; 
2. The eke the 1 25 of December 1705, and 22th June 1705, direct that no Account ſhou'd be taken of any Matters that happened during the Life of 


. : : = i ̃ ; hether the Reſpon- 
Alice and fo obitruct the means of ever knowing whether Alice had fully Aminiſtered or not, without knewing whereof it could not appear wid ; 
dent had uy Right, The ſame . Koa direct 4 Goods ee! by Alice to be delivered to the Reſpondent, when the Former 1 had _ it 
Cnnaſſible 7s bio wheth6+ any Goods had been left Unadminitered, and by the ſame Orders the Appellans is Decreed to Account with the Reſpondent for 
Rents reſerved on Leaſes or Diſpoſitions made by Alice, which Rents did by Law belong to the Appellant as ber Adminiſtrator, a and Coli 

. The Order - the 25th of November 1707. Decrees 4 Truſt where there was no Manner of Confidence or Privity between rhe Parties, and Conſequently no 


. 26th of February 1707, forth of May 1708, 7th of Decem ber 1709. Aud 
if diſcovering the Truth when it might have been 


the Diſmiſſion in Michaelmas- Term 1708. becauſe the Court of Chancery refuſed and rejected the Means of diſc 
come 4 0 pa inconvenience or Miſchief, as it appeared by the Event on the Coming int of the Maſters Report, which the Lord Chancelior thought fit to Ex- 


punge and take off rhe Ele that it might not put his Decree out of Countenance. Ro, Rand 


E. Jefferyes. 


Queſtions on the Adminiſtrations, which 


— 


uo 


"Rehearing, 16. Feb. 


; Mechearing, 29. Apr. - 


Dennis Driſcoll, Eſq; A ppellant. Richard Dalton, Gent. Reſpondent. 


The Reſpondents CASE. © 


O AN DALTON, the Reſpondent's Father, died poſſeſſed of a conſiderable, Real, and Perſonal Eſtate; and amongſt other Things, 
of the Leaſes of Adam/towne, and Browneſwood, in the County of Wexford, in Ireland. | | 

Alice, ſaid Fohn's Second Wife, (the Reſpondent's Mother-in-Law ) having Adminiſtred to the ſaid John Dalton, in the Prerogative 
Court at Dablin, and poſſeſſed her ſelf of the ſaid Leaſes, and all the ſaid Fohn Dalton's Real and Perſonal Eſtate; in March, 1694; inter- 


13. April, 1693. 


A 


Wing? in the Dioceſs of Fernes, and the Reſpondent on the 3d of January, 1695, took out Adminiſtration to his ſaid Father in the Preroga- 
N Zourt. e | 


13. May, 1696. The Reſpondent (being turned out of Doors by the ſaid Alice, and reduced to extream Want by the Forfeiture of his Father's Eſtate, on a Diſcovery made 


by the Appellant to the Commiſſioners of the forfeited Eſtates, and for which he got 4 Fourth Part, and thereby forced to be admitted in forma pauperis) 
.did on the th of May, 1696, exhibit his Bill in the Chancery of Ireland, againſt the Appellant, for Recovery of the faid Leaſes, and Unadmi- 
niſtred Goods then remaining in the Appellant's Cuſtody. | | | 5 

. The Appellant anſwered and inſiſted, That the ſaid Alice fully adminiſtred the ſaid Perſonal Eſtate, and exhibited a Croſs Bill to tlie ſame pur- 

e 197 pole as his Anſwer; both the Cauſes was heard, 20th May, 1697. and an Account decreed and referred to a Maſter. 

. The. Reſpondent (by means of the great Delays he met with, and his extream Poverty) was not able to procure a Report till the th No- 
vember, 1705..(bcing.above Eight Years after the Cauſes were heard, and the Account referred) at which time Dr. Uſher, in purſuance of the 
ſaid Order, made a ſpecial Report, and therein reported the appraiſed Value of the ſaid John Dalton's Perſonal Eſtate, and that the Appellant 
inſiſted he oughr to be accountable for no more than the appraiſed Value; but reported that the Perſonal Eſtate was of far greater Value, and 
that the Leaſes of Ailamſtoune and Browneſwood (ſeveral Years whereof were unexpired) were appraiſed at 50 J. and no more, bur proved of tlie 
clear yearly Value of.8a7. and that ſeveral Sums ſworn as paid by Alice, were compounded for 'by her. 

29. Nov. 116. T he ſaid. Cauſes were heard on the ſaid Report, and the Appellant inſiſted, the Account ought to be ſtated according to the Inventory given 
in by Alice, and not according to the Reſpondent's Proofs; but the Court over- ruled him in that Point; whereupon the Appellant offered in 
Court, to. deliver up ſeveral of che unadminiſtred Goods to the Reſpondent in Specie; and thereupon in Favour to the Appellant, the Court 

12. Dee. 1705 decreed, That no Account ſhould be between the Appellant and Reſpondent, for any Matter during ſaid Alices Life; and that the Appellant 
ſhould deliver to the Reſpondent the ſaid unadminiſtrated Goods in Specie, or pay him the Value; and that the Appellant ſhould Account 
with the Reſpondent for the Profits of the Leaſes of Adamſtowne and Brownſwood, during the ſeveral Terms unexpired of the ſaid Leaſes; and 
it was referred back again to Dr. Ther to ſettle the Account; and notwirhſtanding the ſaid Decree was ſo much in favour of the Appellant, yet 
* 5 —_— for a Rehearing of the ſaid Cauſes, ſetting forth that ſaid Alice paid more Debts on ſaid 7h Dalton s Account than the Value of 

lis Aflets. : 


*Rehearing, 22. June, The ſaid Cauſes were Reheard, and the Reſpondent's Council then offered to open the Account, and to ſtate the ſame from the Death of the 


1706. aid Johns Dalton; but the Appellant refuſed even what he petitioned for, unleſs he might Account according to the Inventory, which appearing 
by the ſaid Report to be diſproved in ſeveral Particulars. The Court confirmed the former Decrce. | 
The Reſpondent being informed, That pending the ſaid Suit, the Appellant had ſurrendred the old, and taken a new Leaſe of Brownefwood 
in his own Name, the Reſpondent exhibited a new Bill againſt rhe Appellant, to be decreed to the ſaid new Leaſe of E5rowneſivoed. 
10. Nv. 1794 The Appellant anſwered and inſiſted, he did not renew the ſaid Leaſe during the Continuance of the old Leaſe. 
24. Maj, 1707. The Cauſe was heard before the then Lord-Chancellor, who diſmiſſed the Reſpondent's Bill. 
The Reſpondent petitioned for a Rehearing, and on the 22d November, 1707. the Cauſe was Reheard before the late Lord- Chancellor, whe 


8. July, 1724. 


.. the 25th of November, 1707. decreed the ſaid new Leaſe of Browneſwsod to be taken by the Appellant in truſt for the Reſpondent. 


„ The Appcllant petitioned to Rehear all the ſaid Cauſes, and on the 16th February, 1707. ſaid Cauſes were Rehcard, and the Rehearing diſ- 


charged. | | 
The Appellant petitioned to have ſaid Cauſes again Reheard, ſetting forth feveral of the former Proceedings, and that until the Account was 
ſettled on the firſt Bil; the Matter on the new (which he called a Supplemental Bill) ought not to have been brought to a Hearing. 


1707. 
21. Feb. 1707. 


Rehearing, 26. bl. The ſaid Cauſes were again Reheard, and upon that Rehearing the Appellant contrary to the Decree pronounced in favour of him, and to 


NE what he before refuſed in Court at the Rehearing of the former Cauſe, 22d June, 1706. did deſire there might be an Account directed from the 
Death of the ſaid 7% Dalton; but the Lord-Chancellor declared he coull not look into the Account, that Matter being ſettled by the Order of 
12th December, «x05. and the Order in June after; yet the Reſpondent (70 ſhew that the Appellant's Pretences were only to gain time, and to put the 


Reſpondent to greater Expence than the Value ofthe Matter in Queſtion) offered on the ſaid Rehearing, that if the Appellant would give Security to 


abide the Judgment of the Court, he would open the Account, and give the Appellant Liberty to prove that Matter if he could; but the 
Appellant refuſed to accept 773 1 
The Cauſe relating to the Truſt of Browneſwood was Reheard, and on the xoth May, the Lord-Chancellor confirmed the former Decree. 
1708. The Appellant filed a Bill againſt the Refpondenr, ſetting forth, that through Ignorance and Misfortune, he did not inform his Council till the 
* :5th May, 1708. (thax ſaid Alice, in her Widowhood'did ſet Leaſes of Browneſwood during her whole Term) and therefore prayed to be relieved 
- againſt the ſaid Decree, whereby the ſaid Leaſe of Browneſwood wis decreed to be in Truſt for the Reſpondent ; to which Bill the Reſpondent 
pleaded the ſaid Decree, and on the roth November, 1708. the Plea was allowed. 


From all which Orders and Decrees as Ertoneous, (though already confirmed by the Lords in Ireland, on hearing an Appeal there the 18th of June, 
1709. brought by the Appellant) the ſaid Dennis Driſcol hath appealed to your Lordſhips, for that by his Wife's letting of Leaſes of Browneſwood 


during the whole Term, as he pretends (which he lately diſcovered by Depoſitions taken ex parte, and concealed by the Reſpondent for Five 


"Years without any Colour of Proof thereof, they being lodged before the Maſter, and the very Foundation of his Report ) that there was no 
Grounds for any Truſt for the Reſpondent in the renewed Leaſe, nor to have an Account for the Rents and Profits of the old Leaſes. 


But the Reſpondent humbly hopes, chat the ſaid Decrees and Orders are well warranted by Equity. 


x. For that the, Perſonal Eſtate of his Father, unadminiſtred by his Mother-in-Law, does without all Controverſy belong to him as his 
Adminiſtrator de Bonis non, and not to the Appellant (a meer Stranger); and it has been always judged in Equity, that a renewed Leaſe by a 
Man in Poſſeſſion, is a Truſt for the Party to whom the old Leaſe before belonged. | 2 f 3 

2. For that all along in the Proceedings nothing was inſiſted on by the Appellant, (which was the honeſt Plea, if true) but that his Wife 


ad fully adminiſtred. 

And for that it is againſt the conſtant Courſe of Equity, and will prove of dangerous Conſequence to permit Decrees (after fo great a length 
of Time and Expence obtained) to be examined into by a new Bill, which (if ſuffered) will probably be much made uſe of by the Advantage 
ariſing from ſuch a Method of Proceeding, and make Suits endleſs. | | 

And therefore the Reſpondent humbly hopes your Lordſpips will confirms the Proceedings in Ireland, and diſmiſs this Appeal with Coſts. 


\ - 7 Thomas Powys. 
Richard Turner. 


married with the Appellant, and died the 2oth of December, 1695, and the Appellant Adminiſtred de Bonis non, to the ſaid John Dalton, 


* 


